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HEREDITARY PROPERTY JUSTIFIED, 



An article has lately appeared in the Boston Quarterly 
Review, upon the condition of the " Laboring Classes," 
which, from the nature of its subject-matter, has attracted 
much attention. Some of its doctrines we propose to dis- 
cuss in the following pages. 

The interest of the common laborer, — in the popular 
meaning of the term, — must be intimately connected with 
the prosperity of every country, and constitute one of the 
primary objects of the peculiar care of government. And 
in these trying times, when the spirit of reform is sweeping 
over society, and past institutions are called to render up 
their last account and give place to a new era ; when false 
distinctions are fast passing away ; when every individual 
begins to be seen in his true position, his rights to be more 
thoroughly recognised, and his claims placed on his sub- 
stantial merits ; should we not expect that the laborer 
would find a fit representative, able to vindicate his 
title to his true share of the fruits of industry and social 
blessings ? Have these expectations been realized in the 
Journal before us ? This we propose to determine. 

We will endeavor to meet the author on all the material 
points in his lengthened discussion, conceding the others. 
We may do this without any prejudice to the few questions 
of vital importance, which we shall raise, put in issue, and 
endeavor to determine. Before submitting unconditionally 
to the direction of any one, whatever his talents, age, or 
experience, it is fit to examine well the foundation of his 
opinions, try the strength of his positions, and endeavor to 
know, at all points, our leader, where he is, whence he de- 
parts, and whither he would conduct us. We have rights 
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of this sort, even in dealing with age and experience, and 
can assert them without the charge of impertinence. 

If the present era is to be tasked with the emancipation 
of labor, the author is correct in his choice of a place which 
combines the most advantages for working out his predicted 
ameliorations ; in designating for the purpose this country, 
the land of enterprise and free institutions, which, in principle 
and practice, acknowledges less allegiance to the wisdom 
and learning of the past, than almost any other country, and 
is now testing before the world, many, as yet, untried 
experiments in government, affecting the condition of every 
class of the community. Here, if anywhere, industry may 
be supposed to meet its reward, and be secured in its natu- 
ral and rightfully acquired advantages. 

This, to a great extent, is in fact admitted to be the case ; 
and what is the result, notwithstanding all our boasted 
equality of civil position ? Wherever we turn our, eyes, 
we meet in every direction great inequality of private for- 
tune ; here a splendid palace with all the luxuries of life, 
there a wide waste of wretchedness and poverty. Shall we 
investigate this startling phenomenon of civil society? or 
merely join in the declamation of most who have treated the 
subject ? 

Is this disparity, as the author would have us think, all to 
be set down to the account of the errors of government, and 
the false systems of morals and religion, into which we have 
unfortunately fallen, and by which we have long been en- 
slaved ? Or is the true origin behind the mere technical 
forms of institutions ? We are very willing to recognise 
the cause and the remedy, to which candid and philosophical 
investigation may direct us. And we can only say, if this 
severe charge is justly imputed to the civil and religious 
institutions, as at present organized and administered in 
this country, it is an argument which strikes essentially at 
their merits and claim on our veneration. But more of this 
in its proper place. 

We trust that a thinking and practical man will find, that 
the root of much of this lamented inequality in our condition 
lies far deeper than the organization and the technical forms 
of society, or civil and religious institutions. If society is 
answerable for all this, to what a severe account must she 
be brought ! The charge might be decisive against her right 
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to existence; for it is notorious that in every country where 
she performs her functions most faithfully, and government 
approaches nearest to a perfect system of remedies for so- 
cial evils, there this disparity is most apparent ; and in 
proportion as the bonds of society become weakened, and 
she forsakes her high trusts, bringing us with disorganiza- 
tion back towards our primitive state, we draw the nearer 
to equality of condition. 

Is it generally considered how great a barrier to an equal- 
ity of condition is set up in our original constitution, though 
fundamentally the same ? Here is found, quite independent 
of all external facilities furnished by society, every variety 
of capacity and disposition to better our worldly condition, 
which, even had they equal scope for exercise and develop- 
ment, with theoretical and practical perfection in civil and 
religious institutions, would make inequality of condition 
commensurate with every step of our advancement in life. 
And who has any objection to a comparative inequality, 
provided the condition of each be positively bettered in 
proportion to his industry and desert? The very nature of 
society is, that the nearer it approaches to perfection in the 
same proportion, it succeeds in securing to each individual 
member free and equal scope, to turn his native or acquired 
capacity to the best possible account. So that if men be 
unequal in the beginning, that inequality must increase as 
they advance, though the condition of each may be positive- 
ly bettered. 

And this is not mere theory, but verified in fact ; for it is 
universally admitted, that the common laborer is now better 
clothed, better fed, and enjoys more of the conveniences and 
luxuries of life, than a prince of the primitive ages in some 
countries. 

Why, at all, and independent of external facilities, a cer- 
tain inequality must inevitably exist, is a question not falling 
within the scope of philosophical inquiry, which, strictly 
speaking, can never account for an ultimate fact. In this, as 
in numerous other instances, it becomes us to rest quietly 
in the supposition of our inability to penetrate the hidden 
purpose, rather than make the vain attempt to criticise 
creation by our ideas of fitness. 

Thus, without meaning to charge too much upon the in- 
firmities of human nature, it is not difficult to trace in our 
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original constitution the real cause, original intention, and 
the justice of a degree of inequality in apportioning the fruits 
of industry and means of social enjoyment, — and this con- 
sistently with perfect equality of rights, and scope to make 
one's industry productive, though these rights, in their ex- 
ercise, result in diversities of emolument from the proceeds. 

What is the true rule in apportioning the fruits of toil ? 
Is it based on an undefined levelling principle, which di- 
vides the community into opposing factions, who do not 
understand their real points of difference ? Need the 
author be informed, that this rule is not to be determined 
or modified essentially by the arbitrary will of legislators ? 
It is antecedent to all government, paramount to all civil 
authority. It is the rule which God has established, by 
fixing in the mind of every man an eternal and unalterable 
connexion between industry and the exclusive enjoyment of 
its rightfully acquired fruits, — without any regard to the 
comparative amount of possessions that might thus accrue 
to each individual. Every deviation from this principle is a 
direct departure from the legitimate object of all govern- 
ment ; and, indeed, in this country, so far from securing 
equality of rights, it would involve gross injustice, and only 
tend to secure equality df things to which those equal rights 
attach. Would any one thus pervert the principle of equality, 
which lies at the basis of our government, and on the right 
practice of which, we found our best hopes of social hap- 
piness ? 

Government has no power in this matter ; it is quite lim- 
ited in the legitimate sphere of its operations, and out of 
this we ask nothing from it. We do not admit the right 
insisted on by the author, to use it as an instrument where- 
with to break the human race into the practice of his theo- 
retical reforms. Government can provide for but compara- 
tively few of the wants of human nature, and to attempt more 
would defeat its own ends. It furnishes, at best, but im- 
perfect redress for many injuries to our person and property. 
In its true place it is our servant, not our master. 

But the author would, even at the expense of some con- 
sistency with the general spirit of his writings, have us to 
think, from this article on the laboring classes, that it is 
omnipotent; can regulate the transfer of private property 
at pleasure ; determine the nature and extent of our do- 
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minion over it ; nay, that individual and personal rights 
should he completely drowned in the overwhelming power 
of state, which should extort from parental care the guard- 
ianship of children, determine the mode of their education, 
and wring from the hand of industry the necessary means of 
carrying into effect these strange prerogatives. We ac- 
knowledge no such rights in government, excellently as it is 
organized and administered in this country. 

Could it perform its mission better, we would not object 
to an essential change in the nature of government. In- 
stead of being a mere instrument of preventing wrong and 
dispensing justice, let it become a parent, a philanthropist ; 
let it attempt to recognise and enforce all obligations bind- 
ing in morals, and required merely upon reasons of generos- 
ity, charity, and benevolence. Who, that is at all acquainted 
with the first principles of jurisprudence, need be informed, 
that government, by endeavoring to extend its remedial 
justice beyond cases of manifest and specified injury, with a 
view to enforce all these obligations, would become a thing 
perfectly impracticable; as it would be difficult to say 
when a person by its laws was punishable, or rather to say, 
that he ever was not punishable. I may offend in morals 
and religion in not postponing farther investigation into this 
subject, till I have hastened into the streets, hunted up an 
opportunity of performing some philanthropic, charitable, or 
benevolent act ; but will the author pretend to say, that 
human government can punish such an offence ? No. Civil 
government supposes, in the case of each individual, a per- 
fectly separate and independent dominion over his own 
affairs, with which it does not and cannot interfere. To 
parental affection are intrusted the care and protection of 
children ; the principle of self-interest imposes obligations 
to accumulate wealth, and the means of bettering one's con- 
dition. 

It requires something more than the mere assumption of 
the time-honored name, Democracy, to give currency or any 
shadow of value to such doctrines in the author's political 
creed. 

We admit, to the fullest extent, the obligation of govern- 
ment to secure, as far as possible, that degree of equality, 
which would prevail, if each citizen were allowed free and 
equal scope for the exercise and development of whatever 
power he possesses to better his condition. 
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We trust, that our country will vie with any other in the 
degree of approximation to this point, though some of its 
measures in this respect may not be able to stand the test 
of severe criticism. But, for justice' sake, be it said, that 
its policy has always been, to endeavor to realize its objects, 
by carrying out, rather than forsaking first principles. If 
it has extended unequally its protection to the different 
branches of industry, or furnished inadequate redress in any 
instance, it has been from infirmities incident to all human 
governments, rather than from wilful abuse of civil author- 
ity. 

We are not aware of any partial or exclusive legislation, 
giving an unjust preference to any class, or favoring une- 
qually any branch of industry, farther than is necessary for 
purposes of national security, or of unquestionable public 
utility. Whenever the pressure of any law has been found 
to bear very unequally upon different classes of the communi- 
ty, the remedy has usually been found in a repeal or amend- 
ment ; and thus individual industry has been relieved from 
unjust restraint. We do not, however, pretend to justify, 
here, to the fullest extent, existing inequalities of private 
fortune, nor to say, that they may not have been in a de- 
gree favored by the errors of government, nor that undue 
advantages have not been taken of its just provisions. But 
we entirely reject the author's method of curing the evil, by a 
rapacious distribution of the rightfully acquired fruits of 
industry, — which, were it practicable, would lay a great 
restraint on the production of wealth, subjecting a portion 
of what was produced to purposes of gross injustice, in 
wanton violation of the sacred right of property. 

Government may remove all restraint from individual in- 
dustry, and leave entire freedom in the field of enterprise ; 
but it cannot go beyond this, and quicken industry, nor in- 
crease individual capacity to render it productive. It has, 
as we conceive, no power, in contemplation of any notion of 
equality, to enforce an arbitrary rule of apportionment, or 
materially control the express or implied just intentions of 
the rightful owner relative to the distribution of his prop- 
erty, or recognise any other rule than that of securing to 
each individual the fruits of industry according to his just 
acquisitions, and service in production. 

Is t this rule of apportionment to each, according to his 
productive service and rightful acquisition, to be realized 



on the Laboring Classes. 9 

by the means prescribed by the author ; — to wit, by restrain- 
ing production in making each individual toil for wealth 
to be appropriated not for his own use, but to the service of 
the state; — by substituting, for his present exclusive en- 
joyment of the fruits of his industry to his own use, and the 
use of his children after him, merely the permission to the 
latter to come in under a dividend, and take their equal 
share with the stranger; — by substituting philanthropy for 
the free operation of the principle of self-interest; — by 
taking away the power of alienation by devise, instead of 
subjecting it and the owner's entire dominion over his 
property merely to such restraints, as may be imposed by 
principles of natural justice, and paramount obligations to 
other individuals and to society ? 

Subject to such restraint, the weight of authority and the 
practice of all ages go to prove, that property should, by 
right, be at the free disposal of the owner, in whose hands 
it is liable to the discharge of all civil obligations, and just 
demands, as well as bound to furnish compensation for all 
injuries, which its accumulation, possession, or distribution 
may occasion to any other person, or to society; and it con- 
tinues subject to these liabilities, into the hands of whomso- 
ever it happens to fall, either by devise, or any other mode 
of conveyance. 

I would ask the author, then, how the acquisition, pos- 
session, and disposition of a fortune, however great, by one 
individual, whose right of property is thus modified and re- 
strained, can possibly prejudice another, however poor ; or 
even to show, that it would not, generally, be a positive 
advantage to the latter. And if the owner injures no one, 
positively or negatively, and so incurs no liability to com- 
pensate for any injury, whence the power of government to 
control the intentions or modify, at all, the owner's disposi- 
tion of it ? Can society ask more than justice ? Above all, 
can it say, that a moment before death, one's dominion over 
his property is not as complete as at any other time, and 
that then, though at every other period in life he might 
convey it, he shall not have the power of transferring, either 
by parol or parchment, to his children, or to A.,B., and C. ? 
Does he thereby injure others ? Not at all ; for he leaves 
them precisely as he found them. If not to give is to in- 
jure, then who is not guilty? And if he does thereby injure 

2 
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others, has he not a right to call for a specification of per- 
sons, and the amount that thus must be indemnified in dam- 
ages 1 Will you, by a sort of summary process, require his 
whole fortune, without any regard to the nature and extent 
of the injury committed, to be thrown into the hands of so- 
ciety, to be distributed, throughout the community, to indi- 
viduals, with whom he has never had any connexion, and 
who do not even know of his existence ? This is, truly, a 
new method of administering justice, and one which will 
ever be confined, as we trust, to the imagination of such as 
the author. Who would, however destitute he might be, 
consent to be enriched on such spoils ? 

Admit the owner should be generous, philanthropic, and 
benevolent, as well as just, yet such obligations, however 
valid in morals, are not binding in contract, therefore not 
to be enforced by civil authority. For the faithful discharge 
of these duties, he is answerable only to a higher tribunal 
than human government. 

But not to rest with these general views of the subject. 
Since these strange doctrines of social reform are entertain- 
ed and inculcated by a man of some talents, they deserve a 
thorough investigation, and require to be met with every 
possible objection, that they may rest upon nothing but their 
merits. 

In the author's view of the subject of the descent of prop- 
erty, he denies that the claims of kindred and blood confer 
any peculiar rights. Here he directly opposes, not only the 
promptings of human nature, but the authority of all the 
greatest jurists of every age and country, who, however 
much they differ in other respects, all concur in the opinion, 
that the claims of kindred and blood impose on the husband 
an obligation, binding in natural justice, to make provision 
for his wife, parents, and above all, for his offspring, whose 
wants, by the fact of birth, he has occasioned, and who are 
considered as having a claim upon his property, though their 
claim must be postponed to that of the creditor ; for justice 
is paramount to the claim of humanity. Now all the claims 
of creditors being satisfied, and all civil obligations dis- 
charged, to what portion of the residue does the claim of 
children extend ? Their right to sufficient for subsistence, 
and parental aid, till they become able to provide for them- 
selves, is dictated by the law of nature. This is required of 
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the parent even in a state of nature, before industry has 
given birth to property. But natural justice, or enlightened 
conscience, requires, that the obligations of the parent, with 
reference to his children, should change with his increased 
ability to advance their well being. If this is not so, then 
the parent is only bound to satisfy their physical wants ; and 
to provide for moral and intellectual culture is not embraced 
within the sphere of parental duties. Yet, that there may 
be some limits set to the amount of parental aid required, 
even in conscience, is unquestionable. The moral law sets 
one bound; civil government, another. Society can only 
draw some clear and practical line of distinction, and that 
is, that the parent shall confer no exclusive benefit on his 
children, which occasions, positively or negatively, any in- 
jury to others, capable of specification and judicial reme- 
dy. We contend, that there is no civil obligation to pre- 
vent the rightful owner from giving his children the whole 
of his fortune, however great the amount, after the discharge, 
or subject to the discharge, of all lawful demands upon it, 
for the following reasons ; 

If any one else has any claim upon this property, it must 
be for one of two reasons, applicable alike to government 
and individuals. 

1st. That some good or valuable consideration has been 
given for it. 

2d. Some injury has been sustained, for which redress 
may be sought in damages. 

On what does government found its right to appropriate 
it to its own use, or distribute it upon any principle, other 
than that of carrying into effect the express or implied 
rightful intentions of the owner ? Can it allege, in support 
of this claim, the price of protection during its accumula- 
tion ? This demand has been yearly discharged in the form 
of taxes, to which the property is still liable, into whose 
hands soever it may happen to fall. Has the owner done any 
injury to society ? For this he has either forfeited it, as in 
case of treason, or for lesser offences is liable in damages. 
These two demands, together with the expenses of govern- 
ment, measure the extent of the liability of our property to 
the claims of government. And subject to these, if society 
does not plunder it, there is nothing, so far as respects 
government, to prevent an exclusive appropriation to thf 
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satisfying of all the wants of the owner, and to the accom- 
plishing of his express or implied rightful intentions. Such a 
power of appropriating property being the leading motive 
of its creation, can alone, under the above limitations, jus- 
tify the title of children under a conveyance of it to their 
use, so long as the human mind recognises an inseparable 
connexion between industry, rightful production, and accu- 
mulation, and the exclusive enjoyment and rightful appro- 
priation of its fruits. 

If, then, the lawful intentions of the owner be well ex- 
pressed, they should thus far be carried into effect ; if they 
be not expressed, or clearly implied, then the law, true to 
the spirit, not the letter merely, cannot, as the author would 
have us think, take advantage of the mere omission ; but 
must, as in fact it does, make reasonable implications, and 
let the ties of kindred and blood affect the distribution of 
one's possessions; and it properly enough supposes an in- 
tention to distribute all the residue, after the discharge of 
liabilities, to the wife, children, and next of kin. Hence 
the statute of distributions. And this with good reason ; 
for the owner is supposed to be true to the impulses and 
affections of human nature, which as powerful incentives, by 
giving birth to property, (and to no purpose, but to aggra- 
vate or disappoint the producer, if he should not be allowed 
to dictate its distribution,) establish, in the absence of ev- 
ery other claim, an undisputed right in the owner to appro- 
priate the same to the exclusive use of the objects of these 
natural affections. Any advantage it confers on them, must 
of course, work no detriment to others. 

2. What claim has any other individual on this property ? 
Did he contribute anything towards its production without 
compensation ? No. Has he sustained any injury in con- 
sequence of its accumulation, possession, or distribution ? 
If so, then his action lies in damages. Has he given any 
good or valuable consideration ? No. On, what principle, 
then, does he found his claim to any portion, if, in the right- 
ful exercise of the owner's dominion over his property, he is 
neither made, nor can reasonably be supposed to be made, a 
beneficiary? Shall he, through the author's fondness for 
equalization, be enriched without any shadow of title what- 
ever, when he was not injured by its accumulation, and is 
secured from all damage resulting from its future posses- 
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sion, and when he is not an object of those kindred ties, 
which, by occasioning the existence of property, establish, 
other things being equal, the justice of a title to its ultimate 
enjoyment 1 Sympathize as we will with those not falling 
among the objects of the testator's bounty ; suppose that 
the heir receives his portion without any merit or demerit 
of his own ; and that thus far their case is parallel with 
his. Yet, this is not the only consideration; for we 
must admit, in the case of the heir, that the property is ap- 
propriated to the very use, for which it was intended ; and 
that the owner has a right to confer a positive benefit on 
whom he chooses ; and that this implies, per se, no injustice 
to others. And, indeed, why should we envy any one the 
enjoyment of a fortune thus acquired, and held on such 
terms 1 It is to us precisely as though it had never been 
produced, and in that event the glorious equality would 
have existed without altering our condition, yet depriving 
another of many sources of enjoyment. Did I say, without 
altering our condition ? Nay, it would have been preju- 
dicial ; for, other things being equal, the very existence 
of wealth employed in the community must generally be 
.beneficial to us. 

3. Is it true, that the accumulation of this property has, 
in any degree, diminished the sources of production, and 
thereby rendered the ability of others to better their con- 
dition less effective 1 Quite the reverse ; these fountains 
are fuller now than ever, though they have long supplied a 
thousand streams. An indigent person has far greater fa- 
cilities for enriching himself now, than at any former pe- 
riod, when the aggregate amount of wealth in the communi- 
ty was less. 

On this head we cannot enlarge, without straying into the 
province of political economy, to which we need but refer 
those who are at all acquainted with the true source, pro- 
duction, arid consumption of wealth, for a satisfactory refu- 
tation of many erroneous views of the author. 

So much for the claims of kindred and blood ; — so much 
for the right of children to not only enough for subsistence, 
but to the entire property of parents, subject to the above 
modifications ; and for the right of the latter to convey it 
to the use of the former ; but this, at best, comprehends but 
a very imperfect view of the nature and extent of the right 
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of property, to the inviolability of which government must 
ever stand pledged. We will endeavor to look far deeper 
into its nature, incidents, origin, and the rights of the 
owner ; and to determine to a demonstration the true ex- 
tent of his dominion over his property. 

And first, to proceed directly to the essential measure 
proposed by the author, which, he says, distinguishes his 
plan of social reform from that of every other writer. We 
are, in effect, informed by the author, that his plan embraces 
that of every other political and moral reformer; that al- 
most every article, which he has ever written on the sub- 
ject, will be found, in the last analysis, to resolve itself into 
one fundamental principle, or object, in view of which they 
we»e written, — namely, the " abolition of hereditary prop- 
erty," a measure " foreshadowed in the first Number of this 
journal," and positively expressed and expounded in the 
article under review. 

We are glad to be directed to the strong hold of all his 
hopes of social reform, which we will endeavor to put to the 
severe test of analysis, and candid reason ; which we trust 
the author is willing should hold the reins of his mind. If 
he rest his cause exclusively on this ground, and it should 
prove untenable, it will be unnecessary to take any notice 
of his very ingenious and simple plan of reducing his system 
to practice. Let perfect justice be done to this, his dearly 
cherished doctrine, the result of so much toil ; which is to 
receive but a discussion in the present age, and at length 
find wisdom enough, in future time, to realize it in prac- 
tice. Happy the man who can predict all this of his pro- 
ductions ! 

The abolition of hereditary property, the author contends, 
can be justified upon grounds of humanity, strict right, the 
nature of property itself, and our obligation to carry into 
effect certain principles of legislation, from which we have 
no inclination to depart. We are very willing to put the 
case on such grounds, but expect a faithful and correct 
exposition of these first principles, and just applications 
of them ; — and not that they, together with the high 
sounding epithets of liberty and democracy, should be 
made to shield every abuse of civil authority. Has the 
author been able, on these grounds, to afford us any definite 
idea of the obligation, or ability of government, to effect 
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the proposed change in the tenure and descent of prop- 
erty ? 

It is evident, that our " American System," as he calls it, 
can impose no obligation to attempt what is impracticable, 
inconsistent with natural right, or with the right of prop- 
erty. Of this, the author is well aware ; and to bring his 
supposed change within the remedies of civil authority, it 
became necessary, as a preliminary step, to show that the 
law of nature does not, in fact, require a lineal or collateral 
line of descent. To this point he cites a very respectable 
string of authorities, all tending to prove, what all the world 
is willing to admit, that in view of natural right, consider- 
ing men as absolute individuals and unconnected with so- 
ciety, their dominion over property would cease with their 
occupancy, certainly with their life ; for, to say a man has 
dominion over a thing, when, in fact, there is no man, is a 
direct contradiction in terms, and not at all implied in the 
existence of hereditary property. These authorities, per- 
fectly agreeing in principle, contain, in each passage cited, 
their germ of truth, and, it may be, of error, even when 
viewed in their proper connexion, as regards the whole 
works, from which they were very unskilfully selected, as 
they serve but poorly the purpose of the author. Indeed, 
the admission of the great weight of all this authority does 
not affect the real question at issue ; since it only goes to 
prove, that the law of nature is silent on the subject of the 
lineal descent of property, but, by no means, that it prohibits 
it, in respect to every species of property, however consti- 
tuted ; and such is the predicament of a thousand cases, 
requiring necessarily to be provided for by legislation. 
Allowing, then, that the lineal descent of property, and, a 
fortiori, the peculiar mode of descent, is a case for which 
the law of nature does not specifically provide, it does not 
follow, that mere occupancy, Nature's estate, is the only 
title which society, in justice and expediency, may be bound 
to recognise ; for if so, its aid in adjusting conflicting claims 
would be of but little avail ; since it could only confirm 
what natural law had antecedently established, that is, our 
right (if not affected by industry and prior appropriation) 
to enter any shop or inclosure vacated for the moment, and 
take possession of it. For we are not to be bound by so- 
ciety's definition of property, which is consistent with 
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twenty years' absence, but stand forth on our naked natural 
rights, which allow no time for the lawful owner to return 
to his possessions. For if, in the mere light of nature, oc- 
cupancy is consistent with a moment's absence, it is, on the 
same principle, with that of a thousand years. No ; I am 
not bound by the modification of my natural rights, which 
your civil authority gives. The voice of nature calls for her 
own, but in the midst of society no one regards her. 

Our purpose does not require in this place anything like 
a classification or exposition of our natural rights ; but we 
presume, there may be numbered among them life, liberty, 
pursuit of happiness, enjoyment of property, also the right 
to support our offspring, and advance their happiness. So- 
ciety cannot deprive us of one of these, unless forfeited, and 
can only modify their exercise, and provide for cases, where 
natural law is silent. These rights, as now modified in 
their exercise, viewed in all the nakedness of metaphysical 
abstraction, will be found to have lost much of their origi- 
nal simplicity, by entering into common life and society. 
Have they suffered by this change ? Is not society neces- 
sary to render them effectual ? What avails prior occupan- 
cy of soil, as a means of support, till society has agreed to 
how much each shall be entitled, and that property in it 
shall be consistent with a moment's departure from the 
premises, and with many other incidents to the useful ex- 
ercise of the right of occupancy ? 

If hereditary property is a necessary incident to any nat- 
ural right, its existence falls within the same reasons as the 
right itself, and can be justified on the same principle ; that 
such is the case, we engage to show in due time. 

But, not to do injustice to the author's cited authorities, 
let them speak for themselves. Allow us, however, to say, 
that to appreciate their entire effect, it is necessary to no- 
tice, of what species of property they speak, and what is the 
social condition of the owner ; for their doctrines, to be ob- 
ligatory upon us now, must require our case to be, at least 
in some respects, analogous. 

2 Kent's Com. 263 : " The title of property," says Chan- 
cellor Kent, " resting originally in occupancy, that title 
ceased, of course, upon the death of the occupant." All 
very true of property resting originally in occupancy. But 
how much, and what kind of property can rest only in orig- 
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inal occupancy? Merely the original gratuitous gift of na- 
ture ; the land and its natural productions, perfectly unaf- 
fected by human industry, or any contract ; for the moment 
the least improvement or value is added to it, or its pro- 
ducts, then, pro tanto, the title rests in industry, not in orig- 
inal occupancy. So if any portion has suffered one transfer, 
the title of original occupancy of course ceases, and the 
second holder can justify his claim under the conveyance 
by parol or deed, which makes his a substituted occupan- 
cy, and of course is as sacred as the original. The same 
title resting originally in occupancy, we all have to the 
use of the high seas, which is now, " as when creation's 
dawn first beheld it," incapable of being appropriated, 
improved in value, or in any way affected by human industry, 
or transferred by contract. Our only title to this, then, as 
of the soil originally, can be that of original occupancy. 
But the wonder is, that the Chancellor should make this 
title continue till the death of the occupant, since a moment's 
absence would amount to a forfeiture. 

2 Black. Com. 9, 10. " Property, both in land and mova- 
bles," says Sir William Blackstone, " being thus origi- 
nally acquired by the first taker, which taking amounts 
to a declaration, that he intends to appropriate the thing 
to his own use, it remains in him, by the principles of uni- 
versal law, till such time as he does some other act, which 
shows an intention to abandon it ; for then it becomes, 
naturally speaking, publici juris once more, and is liable to 
be again appropriated by the next occupant." 

Now, allowing the possibility of a first taker of movables, 
other than the maker of them, then all, that is here asserted 
by Blackstone, is, in effect and principle, but a repetition of 
the quotation from Chancellor Kent. Blackstone has refer- 
ence to the same species of property resting in original 
occupancy, though he, with a little more propriety, makes 
the duration of the title depend on the intention, not on 
the life of the occupant. Both in this must be wide of 
the truth ; since, naturally speaking, mere occupancy im- 
implies the constant presence of the occupant. True, in 
this sense, the right would be of no avail, but all that is 
necessary to turn the right to any account to us, are inci- 
dents to the right, not the right itself; which incidents 
attend the right, and are recognised by society. 

3 



18 Reply to Brovmson's Article 

Marie the language of this great jurist. When he " shows 
an intention to abandon, it becomes, naturally speaking, 
publici juris once more " ; that is, public right attaches to 
it once more, and it " is liable to be again appropriated by 
the next occupant." But the reader will recollect what it is 
that he abandons. It is the original gift of nature, the na- 
ked earth, (a property, in its primitive state, sufficient for 
the existence of a few miserable beings,) as unaffected by 
human industry, or civil rights and contracts, as the high seas 
are at present. He does not abandon what he has created by 
the sweat of his brow, as you would now by the accident of 
death without a bequest, or any disposition of your estate, 
leaving no relative. Yet the author would apply the same 
rule to both cases ; though, in the former case, the aban- 
donment consists in giving back to nature, or the public, 
only what you had received from the same; and in the 
latter you give up what your industry has created, and that, 
too, as we have shown without any prejudice to the orig- 
inal materials of nature, — two things essentially different. 
Yet, by some magic of our reformer, these two species of 
property are identified, and subjected to the same rule of 
distribution. Though he plainly admits the abandonment 
of the producer, (if not expressed, at least intended, 
by reasonable implication,) to be a bequest of his earnings 
to the exclusive use of his children, if any survive him. 

And again ; " The most universal and effectual way of 
abandoning property is by the death of the occupant ; when 
both the actual possession, and the intention of keeping 
possession ceasing, the property, which is founded on such 
possession, and intention, ought also to cease, of course. 
For, naturally speaking, the instant a man ceases to be, he 
ceases to have any dominion; else, if he had a right to dis- 
pose of his acquisitions one moment beyond his life, he would 
also have a right to direct their disposal for a million of 
ages after him ; which would be highly absurd and incon- 
venient. All property, therefore, must cease upon death, 
considering men as absolute individuals, and unconnected 
with civil society." 

All this goes to the same purpose, and disposes, as we 
think, very correctly, of all that species of property resting 
merely in occupancy, which may happen to be possessed 
by any one, considered as an absolute individual, before en- 
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tering into society. It is here correctly asserted, that the 
owner's dominion over this species of property ceases at his 
death. This is, strictly speaking, true of his dominion over 
every species of property, and we shall soon have occasion 
to show, that post mortem dominion, even in view of civil 
society, is by no means necessary to the descent of prop- 
erty. 

Jefferson, too, is an authority to the same point with those 
cited, who says, " the earth belongs, in usufruct, to the liv- 
ing. The dead have neither powers nor rights over it. 
The portion occupied by any individual ceases to be his, 
when he himself ceases to be, and reverts to society." 

Bentham's dictum swells the list, without adding to the 
weight of the authorities. " Property and laws are born to- 
gether, and die together. Before laws were made, there 
was no property ; take away laws, and property ceases." 

A strange confusion of the idea of all property, which, 
save the original gift of nature, must originate only in indus- 
try, with the idea of its protection, which originates in civil 
authority, or the laws. 

Last comes Mirabeau. " It seems to me, that the differ- 
ence between the right of a man to dispose of his property 
during his life, and that of disposing of it after his death, 
is not less than the difference between life and death itself. 
Death engulphs a man's rights and himself." 

With this authority, also, we perfectly concur. We see 
no difficulty in rejecting in toto the right of a dead man to 
dispose of property. These authorities are but fair speci- 
mens of an endless list of names, all in point, exhibiting, 
without question, correct views of the principles regulating 
the disposition of that comparatively small portion of prop- 
erty resting in original occupancy, and belonging to per- 
sons, considered as unconnected with society. 

Hitherto, we have been considering but one species of 
property, the original gift of nature, unimproved and unaf- 
fected by human industry or civil institutions. This kind, 
of course, cannot become hereditary, since the owner, having 
added no value, the claims of nature, so to speak, extend to 
his whole estate, leaving no residue for the exclusive use of 
his children. To give our views anything like a scientific 
shape, would require a notice of the different species of 
property, which so figure in all legislation concerning it. 
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This our limits do not admit. Let it suffice, if we notice, 
besides the original material, the same as affected by in- 
dustry, which gives to the owner a higher title than mere 
occupancy. 

Our original condition, as tenants in common, holding in 
severalty the earth, parcelled out in equal portions upon 
Christian and democratic principles, would present a strik- 
ing contrast to what we now behold in the fact of property ; 
and this without implying any impeachment of the means by 
which this great change was brought about. 

The power of alienating and exchanging property, as well 
as of enhancing indefinitely its value, by persons possessing 
every variety of capacity, must soon destroy the equality and 
simplicity of this ideal state. The idea of each living with- 
in his own resources, would soon give place to great changes 
in the constitution of property and social condition of all 
classes, growing out of the wish to turn their joint efforts to 
better account, in providing for their increasing wants, and 
multiplying the sources of human enjoyment; and one step 
thus taken would never be retraced. Mutual dependence 
and inequality of condition would inevitably arise as society 
itself advanced. Thus, the rights of each would soon be- 
come differently modified, and at length arrive at their 
present state; — so that we may see how absurd it now is, 
to talk of them as though they preserved their original 
simplicity. 

Yet the author would fain deduce the present legitimate 
constitution of property from its primitive form, as ascer- 
tained by his laborious investigation of the question of its 
mysterious origin, which we consider as unphilosophical as 
it is useless. The question of the origin of property, like 
the origin of government, the origin of evil, which so figure 
in all theories of speculative moralists and statesmen, does 
not concern us nearly so much, as the more philosophical 
question of its present real nature, incidents, and qualities. 
Our present rights to an estate cannot be materially affected 
by a knowledge of the tenure by which it was held before 
the flood. 

If this primitive form is to be imposed upon us as of 
present obligation, then the rights of mankind must be left 
at the mercy of conflicting hypotheses. For, in the con- 
venient darkness, which hangs over the question of the 
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origin of property, the author has discovered three original 
forms, out of which he carves a fourth, better adapted than 
either to his conception of the true state of society. And 
what assurance have we, that a new historical account of 
its origin, may not furnish us with other facts to unsettle 
the rights of mankind, and serve as a basis of a new revo- 
lution ? Such would be the natural consequence of making 
the right of property rest merely in history, and of consid- 
ering property as having no present nature and qualities to 
be investigated and provided for. Should we expect such 
doctrines would find an advocate in the gifted individual, 
who has been all along contending, that we are wiser than 
our forefathers, and has distinguished himself in the glo- 
rious struggle of emancipating the present from the past 1 

It is to be observed, that the author assumes as an ad- 
mitted principle, that the descent of property requires the 
owner to exercise dominion over his property after death, 
which is absurd in theory, and contrary to fact. The pres- 
ent disposition of property requires nothing like this. But 
every present or continued use and appropriation, as recog- 
nised by civil society, rest on acknowledged principles of 
contract. And the obligation of contracts is as binding on 
us as those of natural law. The right of property, as gene- 
rally understood, implies in the owner a power to appro- 
priate it to any use, not contravening public morals and 
the policy of the law. 

And do not the same principles, which justify and regu- 
late all executory contracts, the necessity of which the au- 
thor must admit, lie also at the foundation of the testament- 
ary right, as at present exercised 1 What is a valid devise, 
but a contract, fair in all its parts, — an agreement, for a 
sufficient consideration, of value, love, or affection, to make 
certain appropriations to the use of children, wives, and 
parents, and sometimes strangers ? The donee or trustee, 
in accepting the bequest, or its superintendence, virtually 
covenants to be bound by all the just stipulations and con- 
ditions therein contained. 

If this is a valid contract, inter vivos, to take effect at the 
moment of the death o£ the donor, or a moment before, to 
save all dispute at)put his controlling property after his 
death, and the grantor has faithfully performed his part, why, 
upon every principle of justice and equity, should not the 
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other party be bound to the faithful performance of his part 
also ? And how can the grantee's rights and obligations be 
at all affected by the death of the testator, after faithful 
performance on his part? 

Such is, essentially, the nature of a will. The same re- 
marks apply with equal force to all kinds of contracts, 
whether executory, or executed, which stand on principles 
of eternal justice, and, therefore, must be enforced by socie- 
ty. We would be informed how such a contract, if conclu- 
sive upon the rights of the parties, and even of third persons, 
in the absence of any specified injury, during the life of the 
grantor, can be at all affected by his death. We per- 
ceive no principle of natural justice, or reason, on which 
survivors or civil authority can escape its obligation. We 
insist, therefore, that the necessity of extending our do- 
minion over property after death, is not, after all the 
author's complaint, required by any disposition of prop- 
erty, now sanctioned by law in* this country ; to say 
.nothing of the authority of all conveyancers, who declare 
that a devise, in contemplation of law, takes effect, cer- 
tainly as far as respects the testator's dominion over the 
property, at the very instant of death, when the power of 
revocation ceases, and the rights of the parties are un- 
alterably fixed. And need we say, that the time when 
any contract is to take effect, is generally at the option of 
the parties 1 

The essential part of a devise, or of any contract, is the in- 
tention of the parties. The fact, that this intention is some- 
times expressed in writing, is but a convenience adopted by 
society, not with a view, as has been suggested, of exercis- 
ing a magical influence over the rights of mankind, but to 
secure the best possible evidence of the consent and agree- 
ment of the parties to the alienation or disposition of the 
property therein set forth; that their solemn acts might be 
saved the peril of resting merely in memory and parol evi- 
dence ; by which course may be avoided the abuse bad men 
might make of the uncertain and perishable nature of such 
evidence. All admit that nothing is more necessary to 
society than that the solemn contracts between man and 
man should be certain and fixed, that the parties may 
know when they are, and when they are not bound. The 
exercise of our natural rights, and the interests of society 
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require, that the obligation of contracts, when possible to 
be performed without offending in morals or public policy, 
should rest upon something more permanent than the 
caprice of the parties, or of the legislature. 

If the author would have society exercise such a control- 
ling power over our contracts as that of avoiding all con- 
veyances by testament, then, in consistency, we require him 
to go the length of the principle, and not follow truth to 
but a single point. And what would be the result ? Would 
he be willing to abide the consequence? Suppose govern- 
ment, without any regard to its ordinary functions, or the 
right of property, as now recognised, should enact, with a 
view to control the intentions of the testator in respect of 
the disposition of his property, that every devise should be 
considered void in law ; and this under the notion, that a 
devise implied an impossibility, or violation of the law of 
nature, which requires, that the dominion of a person should 
cease with his existence. The same reason applies, with 
equal force, to all other executory contracts, (the objects of 
which are to be realized at some future time, without regard 
to the life of either of the parties,) which are not only con- 
venient, but absolutely necessary in the commercial world. 
Thus, the most ordinary transactions of life, would be placed 
in the greatest jeopardy, and all confidence, in every pro- 
spective enterprise, shaken ; since the rights of all the par- 
ties to the contract would be constantly liable to be deranged 
or forfeited by the death of one of the parties, and the re- 
version of the funds to society, which might happen when 
their objects were but half achieved. There would be left, 
then, the only alternative of specific performance of a con- 
tract void in law, or the placing of the parties in statu quo, or 
in their original condition before entering into the con- 
tract, which, from the nature of the case, might be impos- 
sible. 

Thus we see, that the vital interests of the commercial 
world are deeply involved in the decision of the question, 
whether the validity of every disposition of property, for 
any specified purpose, be made to depend on the life of the 
grantor. The author virtually admits, as inherent in the 
right of property, the power of the owner in the ordinary 
transactions of life to benefit his children, by a conveyance of 
any amount of his property, to their exclusive use, subject to 
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all lawful claims, however little this may harmonize with his 
American doctrine of equality, no privilege, and equal 
chances. Now this is conceding, in principle, all that we 
insist upon ; as we contend that there is no material differ- 
ence between a solemn will and testament, and such au- 
thorized mode of conveyance, except in the time in which 
the property vests in the donee, which, in the case of a de- 
vise, must be at the death of the testator. Neither case, 
strictly speaking, involves the absurdity of a right of dis- 
position, or any control over property, after the death of the 
owner. We, therefore, charge the author with inconsisten- 
cy; for he upholds one mode of conveyance and destroys 
another, essentially the same. He allows the parent to 
make a gift to his children, in the ordinary transactions of 
business, at one period of life, but deprives him of the 
privilege of doing the same at another period, by will and 
testament. 

Are not these two conveyances essentially the same com- 
mercial transactions, between the same parties, for the same 
consideration or inducement? Do not both gifts, though 
one is to take effect at the death of the donor, confer the 
same exclusive benefit on the donee? Do they not affect 
society in precisely the same manner ? Nicely as we would 
observe metaphysical distinctions, and ethical rules, we 
confess our inability to perceive the least distinction, in 
principle, between the two cases; between a gift at death, 
and a gift at a former period in life ; between a will or 
testament to stipulated uses, and admitted and recognised 
executory contracts, which are necessary to the freedom of 
commerce in human life and practice. Yet the author's 
reasoning sweeps away the one without touching the other. 
The only difference between the two cases is, that the 
gift at the death of the owner, appears, at first view, to 
involve the absurdity of the owner's controlling property 
after his death ; which absurdity disappears, on a moment's 
reflection. 

The appearance of this post mortem dominion of the tes- 
tator is quite striking, in a few instances worthy of notice 
But, as just mentioned, upon a nearer view, the absurdity 
disappears, and they will be found to be perfectly re- 
concilable with acknowledged principles of contract, inter 
vivos. Such is the case with donations by the founders 
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and benefactors of hospitals, colleges, and with all bequests 
for charitable and religious purposes. 

Are such persons to be considered as controlling, or dic- 
tating the use of their property a thousand years after their 
death? Not at all. We- acquit these generous benefactors 
of the race, whom we can no longer see, but always remem- 
ber, of any such charge. Such a bequest, or conditional 
gift to stipulated uses, like that to children, amounts to a 
contract, to take effect from the death of the testator. 
Government, in accepting the donation or its superinten- 
dence, virtually covenants to apply it to the specified uses ; 
and this is the condition, on which alone government can 
hold it. The testator faithfully performed his part of the 
contract before his death. Government has, for a thousand 
years, been as faithfully performing its part, by guarding 
the stipulated uses, and so must continue to do, as long as 
such uses continue to exist. This supposes the contract to 
be consistent with the policy of the government, and fair in 
all its parts. If such is not the case, or specific perform- 
ance has, from any cause, become impossible, then, prob- 
ably, government may be absolved from its obligation. 
What then ? Shall a general distribution of the spoils take 
place ? By no means. The parties must be restored, to 
their condition before entering into the contract. An ad- 
justment must be made, so as to equalize the benefits and 
burdens growing out of the transaction. The money should 
be refunded, if possible, to the grantor. If he has died 
without providing for such an event, then the nearest ap- 
proach must be made towards effecting his reasonably sup- 
posed intentions, by allowing the bequest to fall back into 
the lineal or collateral line of descent. 

Thus the immense funds appropriated in the cause of 
humanity, and to advance the interests of religion and 
learning, are subjected to acknowledged principles of con- 
tract. The owner only exercises a dominion Over his prop- 
erty, perfectly consistent with the right of property, as 
recognised in principles of natural justice. The author, by 
so narrowing the right of property as to deprive the owner 
from making such appropriations, would strike a death blow 
to the future interests of humanity, religion, and learning j 
and deprive the nobler portion of mankind of a powerful 
inducement to accumulate wealth ; and the moral and in* 

4 
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tellectual culture of the race would be left at the mercy of 
state appropriations. 

This, however, is much more notice than a man of straw 
deserves. The possibility or right of a dead man to con- 
trol property, there are few but will be disposed to call in 
question. Yet the looseness of the language of some 
authorities have given occasion to such a supposition. 

These disconnected remarks may suffice to put at rest 
the question o{post mortem dominion of the owner over prop- 
erty; and to show that the testamentary right, as now 
exercised, is essentially the same as the right to make any 
executory contract in the ordinary transactions of life ; — 
that it is founded in the right of property itself, and im- 
plies no unjust dominion of the owner over it. 

But the testamentary right can be placed on a different 
foundation. 

If it is not a natural right, yet, is it not an incident to a 
natural right, and, therefore, equally sacred in view of so- 
ciety ? It is a necessary means of providing for what we 
conceive, (not what society may dictate,) essential to the 
support and well-being of our offspring, whose interests and 
happiness we have a natural right to promote, in any meth- 
od we please, not occasioning any specified injury to others. 
Now every natural right carries with it the power to 
use all the necessary means to make the right effect- 
ual. The author, therefore, by insisting on conformity to 
the law of nature in the disposition of property by indi- 
viduals or society, lends a most powerful argument for our 
purpose. Society, then, has no power to invalidate a be- 
quest to children, any more than it has to nullify any bond 
fide contract, by which the testator advances money to the 
same, from time to time, at any other period than at the last 
moment of his life. Both grants confer exclusive advanta- 
ges \ both are equally necessary or convenient to the exer- 
cise of his natural right to promote, in his own way, their 
happiness. This, like all our natural rights, is paramount 
to all legislation. It may be modified in its exercise by the 
civil authority ; but, without specified injury in a particular 
instance, can never be taken away by society for any pur- 
pose of the supposed general welfare. And not to give to 
strangers, we have shown, cannot be regarded, in any sense, 
as a civil injury. 
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The great sources of all the author's errors, in treating 
of this subject, were his not keeping clearly in view the 
distinction between property, considered as the original gift 
of nature, and property as created by human industry ; and 
his not clearly perceiving the distinction between our natu- 
ral rights, and the same as necessarily modified by civil 
society 

Natural law, considered as the will of God revealed in 
the constitution of nature, would alone prescribe the dis- 
position and tenure of all that species of property embrac- 
ing the original gift of nature, the earth and its spontaneous 
productions. From the very nature of this property may be 
deduced the justice and necessity of its being controlled 
exclusively by natural law. The inhabitants, in possession 
of such property merely, would originally march forth, like 
herds of cattle, each seeking subsistence, wherever it could 
be found. By this law they could possess the earth only as 
joint tenants, — not as tenants in common, holding seperate 
estates in severalty, as the author has erroneously suppos- 
ed. No appropriation could be made to the use of any one, 
not liable to be forfeited by a moment's absence of the ten- 
ant from his premises. 

Now to adopt a supposition the most favorable to the 
author's theory, and which, in fact, is implied in the prac- 
tice of almost every country. Suppose the inhabitants of 
the earth assembled, either in person, or by representation, for 
the purpose of entering into a stipulation, with a view to 
subject their previously exclusive natural rights to the first 
conventional rule. Each agrees, in consideration of re- 
ceiving, to his exclusive use, a portion, equal to the quo- 
tient of the earth divided by the number of the inhabitants, 
to surrender his interest in the whole earth, or right to a 
precarious existence wherever he could find it. Would such 
a deed of partition be binding upon the parties 1 Unques- 
tionably. Each would be entitled to an equal portion $ be- 
cause the subject-matter of this contract was a direct gift 
of God, (unaffected by industry,) to all the inhabitants; 
and they, in this stipulation, acting upon Christian and dem- 
ocratic principles, would regard all citizens as equal, and en- 
titled to equal possessions as they always should do in dispos- 
ing of the direct gifts of God. The justice of this distribution 
into equal portions arises solely from the peculiar naturt 
of this species of property, being unaffected by industry. 
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Each now holds separate estates in severalty, not under 
the title of prior occupancy, but under the contract or con- 
veyance to each by all the rest of the world, which, of course, 
is valid against the rest of the world. All things now 
assume a different aspect. My original natural rights are 
modified by a conventional right. I go forth to my portion. 
It may now be said to possess some of the attributes of 
property. I have a higher title than mere occupancy; lean 
depart from and return to it at pleasure. Society cannot 
touch it at the peril of their agreement. I can even dele- 
gate the occupancy of different portions of my land to my 
workmen, yet retaining in myself a superior title, sufficient 
to prevent them from appropriating the fields in which they 
may be temporarily employed in my service. Nor is this 
all. My portion may be alienated, exchanged, leased, re- 
leased, mortgaged for funds for my use, incumbered in ev- 
ery manner, estate carved out of estate, and covered with 
titles, six-and-twenty deep, one lapped on the other. The 
rights of half the world become, at length, in some way or 
other, involved in or attached to my little estate. Such is 
what the convenience of society requires ; they are incidents 
to my right of property. Then lo ! another inhabitant of the 
earth is born, who demands a new division of the earth, 
(having never consented to be bound by this original com- 
pact,) that his natural rights may be recognised. Do his 
natural rights attach to the whole earth, or only to the por- 
tion assigned to his father ? If to the former, by what 
method of adjustment shall all these separate estates be 
thrown back into a common fund for reappropriation 1 To 
effect this, only in respect to my little estate, I must break 
through my obligations to thousands, however honorably in- 
curred. All their natural rights must be sacrificed to adjust, 
by purely natural law, the claim of this new comer to the 
original materials of nature, and this, though he be born with 
far greater facilities to procure his livelihood under this new 
state of things, than any of the original tenants were before 
the partition. We do not, therefore, perceive the necessity, 
nor the practicability of a division of the earth, de novo, to 
provide for this special case ; much less, could this be done 
where some thousands are born every day. 

What must have been the extent of the title of each be- 
fore this original partition, as collected from the law of 
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nature ? Evidently a life estate, in no particular portion, 
but in the whole earth ; nor had any one anything that pos- 
sessed any of the incidents of property. The condition of 
each could not but be equal ; since it could not be affected 
by the inequality of their industry or capacity. 

What would be the extent of the title, by which each sep- 
arate estate would be held after partition, to which the law of 
nature would no longer be exclusively applicable ? Evidently 
the title, as derived under the conveyance, and as against 
the rest of the world, would be of indefinite duration. The 
value of each estate might at length be enhanced indefinitely ; 
what was formerly a property sufficient for the support of 
one, is now made to sustain a thousand. This original 
property in land has, so to speak, lost its identity by subse- 
quent modifications. It has been regenerated by industry, 
suffered a thousand transfers, and become, if not mainly in 
itself, the fruit of industry, at least the representative of it ; 
why then should it not be held by the same tenure, under 
the same title, and subject to the same incidents 1 

What should be the duration of one's title to the fruits of 
industry 1 Natural law is silent on the subject ; for it consti- 
tutes no part of the original gift of nature, in which that 
law is revealed, and over which it had originally exclusive 
jurisdiction. Being, from the very nature of this species of 
property, which constitutes the great mass of the wealth of 
the world, unprovided with any specific direction from the 
law of nature, we are, necessarily, thrown back upon gen- 
eral principles, to gather all our light relative to the dura- 
tion of title, and mode of descent. 

Can we from such data deduce more than a life estate ? 
If not, then this property cannot be made available, as a 
means of exercising our natural rights, nor safely be used in 
production, nor made the basis of any commercial transaction; 
since it could not be made liable for the support of children, 
or relatives, for a single day, nor made the subject of any 
executory contract, much less embarked in any prospective 
enterprise ; for the death of the owner might intervene, and 
defeat every undertaking of such a nature, by occasioning 
the reversion of the money to society. Thus property would 
lose most of its present incidents and functions, if not its 
title to the very name. On the contrary supposition of a 
higher title, property would be unfettered in any of its 
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functions; and be at the free disposal of the owner, liable to 
indemnify for all civil injuries thereby occasioned. 

See, then, in the very nature of this property, in its le- 
gitimate functions, in the general interests of society, and 
in the exercise of our natural rights, the justice and neces- 
sity of the existence of a higher title than occupancy, or a 
mere life estate. 

The right of bequest, therefore, as dependent on the title, 
though it be not a natural right, yet so far from being in- 
consistent with natural law, is an incident to our natural 
rights, and justified on general principles, and grounds of 
expediency. But, to how much of the fruits of industry does 
the title of each extend ? The human mind, in its right 
state, can furnish but one answer to this question, to wit, 
the amount covered by the title of each, can only be gradu- 
ated by the amount of his industry, and rightful accumula- 
tion ; for this species of property, and even the original 
gift of nature, as now modified, cannot, in any just sense, 
be considered as a direct gift of nature, or of society. So- 
ciety, therefore, in acting with reference to it, upon Christian 
and democratic principles, is bound by every principle of 
justice and expediency, to consider each citizen not as en- 
titled to equal things, but as having equal rights attached 
to very unequal things. 

See, then, the importance of noticing the marked distinc- 
tion between property, considered as the direct gift of God, 
and property considered as the product of industry. If the 
former had never suffered any change in its nature*, it must 
forever have remained under the exclusive control of the law 
of nature, which would declare an equal amount to be due 
to each of God's children ; and the duration of the title 6f 
each to his share would depend on his continued occupancy 
of the same ; and one's right to a property in the whole 
world, sufficient for subsistence, must terminate with his 
existence, when his possessions would sink back into a com- 
mon fund, for the use of the next generation. And this from 
the peculiar nature of the property itself; for before an ac- 
tual or implied partition, which is a civil arrangement, no one 
had anything, that he could identify as his own, so &s to 
make it, during his life, the subject of any contract or con- 
veyance by deed or testament to any exclusive use. But as 
soon as this original property is changed essentially in its 
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nature, and becomes appropriated to an individual, will the 
author pretend to say, that he does not have very different 
rights in respect of it 1 and that it must be subjected, ex- 
clusively, to the dominion of the same natural law, in re- 
spect of the duration of the owner's title ? Shall things, 
totally different in their nature, be subjected by our reform- 
er to the same regulation 1 Do Christianity and democ- 
racy require this ? So it seems, from the author's view. 
Then let him be consistent, and give natural law exclusive 
dominion, in every particular, over this latter species of 
property, and not merely in respect of the duration of the 
title, but of the amount covered by the title of each; and in 
spite of every diversity in the capacities of men, in respect 
of industry, economy, prudence, and the other virtues, let 
each have but his equal portion with every other. 

Now on the more rational supposition, that this original 
property, being regenerated by industry, and enhanced in- 
definitely in value, has lost its exclusive allegiance to the 
same natural law, in respect to the extent and duration of 
the title of each, then the author's opinion respecting the 
proposed change in the constitution of property, is left 
without any foundation. And it becomes absurd, to resort 
to any principle of natural justice, in order to enforce a re- 
version of the fruits of the owner's industry, at his death, 
into a common fund, for the benefit of the next generation ; 
from which fund it wag never taken, as in case of original 
property, and with which it has no natural connexion. And 
on this supposition, the author will be saved the trouble of 
sweeping away, in principle, every existing conventional 
rule relative to the transfer of property during the life of the 
owner, for the sake of subjecting this perfectly different 
species of property to the exclusive dominion of natural 
law, in order that it may be apportioned out, like original 
property, in equal divisions to the helpless children to whom 
it was conveyed, and to strangers. 

If the essential difference, in every respect, between these 
two species of property, is to make no difference in respect 
to the owner's right to, and power over each, respectively ; 
but both, notwithstanding this diversity, are to be subjected 
to the same natural law, and the title to each is to confer 
the same rights in every respect ; then the power of the 
owner to convey by testament, or by any other mode of 
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transfer, falls to the ground, and the fruits of our virtue and 
and toil, must sink back to a common fund ; and our child- 
ren, houseless and naked, must be content to take refuge in 
a common dividend. 

But, on the contrary supposition, if the distinction insist- 
ed upon is important, and affects essentially the nature and 
extent of the title to each species of property ; then the au- 
thor is wrong, and these direful changes in the nature of 
properly, as now constituted, cannot be required, on princi- 
ples of natural justice. 

Again. If property in the original materials of nature, 
and, by consequence, under the exclusive control of natu- 
ral law, ceased to be subject to this law, when it lost its 
identity by material changes in its very nature; — if, by 
subsequent modifications and enhancements in value, it has 
become, mainly in itself, the fruit of industry, or at least 
the representative of industry; then there is no reason for 
not classing it, for our purpose, with what is merely the 
product of industry, and subjecting it to the same rules 
relative to the title of each individual to it, — in regard 
to its duration, the extent of possessions covered by it, 
and the right of transfer, which the title confers upon the 
owner. So that all property as now constituted, and right- 
fully possessed by the present generation, falls within the 
same predicament, as regards the duration and extent of 
the title by which it may be held, and the power which the 
title confers on the owner over it ; whether or not that 
power be sufficient to authorize the owner to control the 
descent to his children. 

It is, then, sufficiently evident, that all property, as now 
.constituted, being of a nature directly opposite to that of 
property in the original gift of God, must for the same 
reason, that that property was brought within the exclusive 
control of natural law, be taken out of the dominion of the 
same law. 

Then it must be regulated, in respect of the nature of the 
title by which it is held, by rules purely conventional, — to 
be, as before suggested, collected from grounds of general 
expediency and convenience, and the nature of the property 
itself. If a bequest to limited uses is not a natural right, 
it is sufficient, that it is shown to be a necessary incident 
to a natural right, or even convenient to its useful exercise. 
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Finally, to recapitulate in order a few of the principal 
reasons in favor of the existing testamentary right. 

If, by taking away this right, and exposing all property 
to the chance of falling into a common fund at the death of 
the owner, every executory contract would be placed in the 
greatest peril, and all confidence shaken in every useful en- 
terprise; — if the parent would thus be stripped of his 
right to use his property as a means to advance the well- 
being of his children during any definite time; since his 
death in the interim would defeat every scheme for such a 
purpose, or leave its execution at the mercy of a common 
dividend, however inadequate it might be; — if, as consis- 
tency requires, not only a will and testament, but every 
conveyance standing on the same principles, must be ren- 
dered void by the death of the grantor ; — if, in every ne- 
cessary and prospective enterprise, the liability of the 
property invested must be saddled with the condition of 
the owner's living till the time of its consummation; — if 
the greatest inducement to production would be taken away, 
and property deprived of many of its most useful functions ; — 
we say, if, from the inapplicability of the law of nature to 
the regulation of this species of property, we must lay down 
some just rule of transfer, and all these considerations dic- 
tate what that rule should be, and lie at the very basis of 
the existing testamentary right, do they not constitute a 
foundation fully sufficient to uphold it, in spite of any the- 
oretical scheme of the general good entertained by the au- 
thor to the contrary ? 

If these considerations are sufficient to show, that the 
testamentary right is not only highly expedient, but that it 
is an incident to our natural rights, and to the right of prop- 
erty itself, then it is equally inviolable with those rights 
themselves, and entitled to the same protection from civil 
authority. 

The claims of the legatee, then, are not now to be adjust- 
ed as they would be in our primitive state by the law of 
nature, as then understood. Rightly enough, it may be said, 
that, naturally speaking, children cannot inherit property, 
or take from the parent more than enough for their sub- 
sistence. 

With this qualification, they would, in the mere light of 
nature, stand, in reference to the bequest, on the same foot-' 

5 
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ing with strangers. How, then, do they take their por- 
tion ? Evidently, they take by virtue of the owner's right 
of property, as defined and recognised by conventional 
rules, (founded on principles of eternal justice,) and his 
ability, by virtue of that qualified right, to convey it to 
whom he pleases, by any proper mode of transfer, at any 
time during his life. 

Admit, in substance, all the author asks in treating of the 
subject of hereditary property, and it advances us not one 
step towards his strange conclusion of its abolition. 

Happily, the author informs us towards the conclusion of 
his article, that all that he has said on this subject resolves 
itself ultimately into three propositions, which he thus con- 
cludes ; " if we have demonstrated thus much, we have 
demonstrated all we undertook to demonstrate." Each of 
these propositions we are now prepared to meet, with a 
confession and avoidance, or a positive denial, with our rea- 
sons for so doing. 

1st. Says the author; " According to natural law, a man 
has no right over the property he possesses any longer than 
he lives." 

Admitted. But have we not shown, from the present 
constitution of property, from its necessary functions in 
serving the purposes of life, and from the right of property 
itself, viewed in the light of reason, and from grounds 
of general convenience and expediency, that property is 
necessarily taken out of the dominion of natural law, and 
subjected to the regulation of conventional rules, which give 
to the owner a very different title to, and right over, the 
property he possesses ? 

2d. " That his children have no natural right to inherit 
his estate, and stand in relation to it precisely as the chil- 
dren of strangers." 

This, also, we readily confess, but deny that it amounts 
to anything. Have we not, indeed, been at some pains to 
show, that children do not take their portions by natural 
right ? Has it not been made apparent, that the descent 
by testament was not required by natural right, but by prin- 
ciples of justice and general expediency? Have we not, 
in view of natural law merely, placed the right of chil- 
dren to the property of parents, (save their claims to suffi- 
cient for their support,) on the same footing with stran- 
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gers ? And finally, with all these concessions, have we 
not, nevertheless, found a sufficient foundation to uphold the 
children's exclusive right to the legacy in the moral obliga- 
tion of parents to provide for them, and in the right of 
property itself, and the power of the owner, by virtue of 
that right, to transfer it to the exclusive use of his children ? 

The third position of the author is, "that property, va- 
cated by the death of its former owner, the individual mem- 
bers of society hold not as common property, but in several- 
ty, and in equal shares.' 5 

This we cannot admit. If, by being vacated by the death 
of its former owner, the author means, in effect, a bequest 
to the present generation, then the property thus acquired 
is of the same nature as the property in the earth was 
originally, and, therefore, should be enjoyed by the present 
generation in the same manner as that was by the original 
inhabitants, that is, as tenants in common. And so. they 
must continue to hold and enjoy such property, till it is 
affected by industry, or till some actual or implied par- 
tition takes place, or it becomes affected by civil institu- 
tions ; when the tenure and regulation of it would neces- 
sarily be taken out of the control of natural law ; and such 
an appropriation and apportionment made, as each might 
agree upon ; though justice would require, that the shares 
of each should be equal. 

The author's three propositions being thus disposed of, 
the foundation of hereditary property remains unshaken by 
him, notwithstanding his grave conclusion, following next 
upon them, to wit, " If we have demonstrated thus much, 
we have demonstrated all we undertook to demonstrate. 
We have shown, that our proposition to abolish hereditary 
property, and to dispose of it by some equitable law, for the 
use of the new generation, is founded in natural right, and 
is demanded by the law of natural justice." 

We trust we have, by this time, made it fully apparent, 
that natural law cannot at all regulate property, as now 
constituted ; therefore, it can neither confirm nor abolish 
hereditary property ; and justice requires, that the conven- 
tional rules, under which it must be brought, should dispose 
of it very differently. 

Such are the considerations in favor of the owner's exist- 
ing power to transfer his property to his children, or to whom 



36 Reply to Brovmson's Article 

he pleases, and thus to make it hereditary. And the prac- 
tice of mankind evinces their disposition to stand firmly 
upon this right, without ever intentionally allowing a single 
estate to be vacated, or left for a moment without an owner. 
This, of course, would leave no funds for universal distribu- 
tion, to carry into effect the author's theory. 

Next, as to the method of exercising this right. This, of 
course, is but a mere incident to the right, and a mere ques- 
tion of expediency, — to be determined, generally, in each in- 
stance, by the convenience of the parties, and the circum- 
stances of the case. But the law, for the wisest reasons, 
has prescribed certain methods of exercising this right in 
respect of the transfer of certain species of property ; and 
requires, that the terms of the agreement, or some memo- 
randum of it, should be committed to writing;' and this, as 
before said, to secure the best possible evidence of our 
solemn engagements, and save them the peril of subsequent 
doubt, and consequent litigation. Call such a transfer, if 
you please, a deed, or devise, or the magic parchment, that 
so disconcerts the rights of mankind. Civil authority requires 
a rigid and technical conformity to prescribed forms of 
transfer, as necessary to the vajidity of the conveyance, in 
point of law. But are justice and equity as rigid in their 
requirement of conformity to technical rules ? By no means. 
If the justice and expediency of the right is admitted, then, 
on principles of eternal right, all that is essential to the 
validity of the transfer is the undoubted intention of the 
parties in respect to it, though that intention, and the terms 
of the agreement, may be couched in very awkward lan- 
guage. This is enough for equity and justice. Their 
demands of justice, tharik God, (though it be not so with 
the common law,) do not occasion the loss of a fortune, and 
the shipwreck of one's sacred rights, merely in consequence 
of the misspelling of a word, or the insertion of an " and " 
instead of an "or" in the instrument of conveyance. Jus- 
tice looks to the substantial merits and essence of the thing ; 
the law, to the technical forms and method of exercising 
the right. This is the evil of the law, and has often occa- 
sioned its perversion to evil purposes, chicane, and delay 
of justice. Such abuses, however, are fast passing away. 
We were not a little surprised at finding, in the person of 
the author, an advocate for such rigid conformity to tech- 
nical rules in the transfer of property. 
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The author, by implication, admits the right of the owner, 
to transfer his property by a gift, even just before his death ; 
and he could but know, that, by the exercise of this admit- 
ted right, the hereditary descent of the great mass of all 
the property in the world would inevitably be secured. 
And how does he get over this difficulty in the way to the 
abolition of hereditary property ? Shall men be not allow- 
ed to exercise their acknowledged rights ? And what should 
be the consequence of an omission of the owner to exercise 
such a right of disposing of his property ? Would not a 
just and wise provision for such a case, require the nearest 
possible approximation to be made towards such an appro- 
priation, as the owner would have made in the exercise of 
his acknowledged right, had he not been prevented by in- 
evitable accident, or mistake ? The author thinks not. And 
he even turns the owner's omission to perform a high duty, 
in reference to the disposition of his property, to great ac- 
count ; and in the w r ant of strict conformity to all the re- 
quirements of his intricate and technical rules of transfer, 
he seeks to justify seizing, as it were, with force and arms,' 
all the owner's property, which through accident, mistake, or 
inevitable casualties, was not tranferred by the owner ac- 
cording to set forms ; and thus he would recruit the public 
coffers with ample funds for universal distribution, in equal 
proportions, on Christian and democratic principles. For 
justice' sake, let us state, in his own language, a few of his 
ingenious devices for procuring the means of executing his 
proposed change in the social condition of the race. 

1st. Says the author ; " We are told, that the proposed 
change will amount to nothing, because a man may give 
away all his property just before his death, and that gift 
society must respect. In this way property must descend, 
as now." And what answer does the author make to this ? 
That the gift was unjust, inexpedient, contrary to public 
morals ? or the enlightened policy of the law ? or exception- 
al in any respect ? that it was not made in exercise of a just 
right ? Does the author make an answer that goes to the 
merits of the transaction ? Here comes his technical rea- 
sons. " That a man rarely knows the precise time when he 
shall die, and, therefore, death may surprise him before he 
has made the gift and the necessary transfer of his property ; 
consequently there would always be a large number of cases, 
that could not be affected by this objection." 
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This is visiting severely the misfortunes and infirmities 
of human nature. To be surprised by death, at an unex- 
pected moment, before having provided for children, and 
dependents, as might have been done by the exercise of a 
little more wisdom and prudence, is bad indeed. But by 
this calamitous event the author's scheme would reap a 
heavy harvest, if there was not in this enlightened coun- 
try some remedial justice found in equity to minister relief 
from such oppression and injury to the most sacred rights 
of mankind ; for with us provision is made for cases, in 
which admitted rights and justice have been defeated 
by such surprises, accidents, and mistakes incident to 
human life, and the infirmities of human nature. But the 
author is not so charitable ; and thus continues to insist on 
the exacting of the penalty of non-conformity to* his techni- 
cal forms, in the exercise of this just right of transfer. " A 
gift must be more than a gift in mente ; it must be an actu- 
al delivery of the property into the possession of the donee. 
Now there are many men, though they believe they shall 
die soon, who do by no means like to part with all their 
property to their children, and thus render themselves whol- 
ly dependent in their old age. There are too many Regans 
and Gonerils, and too few Cordelias in private life, to ren- 
der this always prudent or safe ; from this cause a large 
addition may always be looked for to the. number of cases 
not liable to be affected by the objection we are consid- 
ering." 

Next a subtle distinction offers itself, suitable for his pur- 
pose to shipwreck our rights upon, between gifts " inter 
vivos," and gifts " mortis causa." 

Is this a mere technical distinction, or is it founded on a 
substantial difference in the very nature and principle of 
the two classes of gifts ? Such a distinction exists in legal 
history, we readily admit, and there it was a valid one ; for 
the latter class of gifts were distinguished from the former 
by this important circumstance ; that bequests to pious 
uses were thus extorted by the priests at the bedside of the 
dying sinner, by pathetic appeals to the religious principle, 
when nature was sinking into decay, the powers of the 
mind paralyzed, and reason almost extinguished. Thus > in 
an unguarded hour, one might be persuaded to make his 
peace with God, and atone for a life of crime, by the/ sup- 
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posed justice of disinheriting his children, and giving his 
whole fortune to the church, as the price of his soul's sal- 
vation. 

Such a distinction as this between the two classes of 
gifts, is recognised and provided for by our existing laws. 
But is such a distinction the ground of the author's classifi- 
cation ? Not at all. 

The doctrine of invalidating gifts, causa mortis, in the 
legal sense of the term, stands on the supposition of fraud ; 
undue advantage taken by the strong over the weak; by the 
cunning, artful, and intriguing, over the ignorant and su- 
perstitious. And such an objection ought to be considered 
sufficient to render void every such transaction. But by gifts 
causa mortis, the author only means a gift made in contem- 
plation of death, in exercise of an admitted right of trans- 
fer, though mingled with the design of extending this right 
to the power of controlling his property in the hands of the 
donee, so as to regulate unduly the descent ; and thus far, 
we admit his act should be considered void, and his chil- 
dren, (for so far it descended according to right,) should 
have it as an absolute inheritance in themselves, indepen- 
dent of any such restraint. But how thus could the chil- 
dren's right to it be forfeited, and a reversion occasioned of 
the funds to society ? The gift, in such an event, could be 
revocable by society only, so far as to give the donee more 
complete dominion over the property. 

Thus the acknowledged legitimate objects of the bounty 
of the owner of property are to be stripped of their just 
dues, merely for the want of technical formality in the meth- 
od of transfer ; for to legitimate the gift, says the author, 
it must not rest merely in mente, it requires the donee's 
actual possession. And the forfeitures thus occasioned, 
will fill the public coffers with ample funds for universal 
distribution. 

If forfeitures are to be considered, in principle, as a means 
of enriching the state, and not as a penalty to make men 
more cautious, punctual, and methodical in the exercise of 
their admitted rights, then let a defect, in the technical form 
of transfer, invalidate a gift, however deserving the object of 
the testator's bounty. And consistency would require us to 
multiply the intricacies of the law, and increase the difficulty 
of strict technical conformity; since forfeitures and penalties, 
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against which the author allows no relief, would be more 
available to advance the general good. But if the author 
would not have government make the vain attempt to en- 
rich the state with spoils, or the blunders of the owner's not 
having made a disposition of his property in his prescribed 
form, by delivery of possession at some other time than just 
before his death, then he must regard such defaults as misfor- 
tunes, against which the donees must be relieved. If it was 
just, that they should have possessed this property, either in 
their own right, or as peculiar objects of the testator's boun- 
ty, or by virtue of the owner's right to transfer it to them in 
due form, a few months before his death, why have they not, 
in strict justice, a right to the same, though the property be 
intended to vest in them at the death of the owner, by a 
transfer a little less formal, and even though the intention 
of the owner to transfer it to them be, through accident or 
mistake, not positively expressed, but clearly implied from 
circumstances ? Have their admitted rights, and those of the 
owner, been lost by the omission or insertion of an" if" an 
" and" or an " or" in the form of conveyance ? It would seem 
so, from the author's proposed system of jurisprudence. But 
if he changes his ground, and allows relief in such cases, 
then he is left entirely without funds for his scheme of equal 
distribution to the next generation. For the testamentary 
right, exercised in due form, would, as we have seen, secure* 
the hereditary descent of the great mass of the wealth of the 
community ; and what was apparently forfeited by defect 
of formality in the exercise of this right, would, by judicial 
aid, be directed as nearly as possible in the same line of 
descent, or made to serve, as nearly as possible, the sup- 
posed intention of the owner. 

See, then, how hard the author is in imposing obligations 
on civil government. We have before intimated, that he 
required government to be essentially changed in its nature. 
Instead of being a mere instrument for preventing wrong and 
distributing justice, he would have it make the vain and im- 
practicable attempt of becoming a parent, a philanthropist, 
— and undertake to recognise and enforce all obligations 
binding in morals, and required upon mere reasons of gen- 
erosity, charity, and benevolence. 

But here he requires government to enrich each succes- 
sive generation by universal and equal distributions, when 
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it in this matter is bound hand and foot ; has nothing to 
give, no just means to procure anything, and lo ! not where 
to lay its head. 

The author correctly asserts, that, as far as society is 
concerned, all members of the community should have .equal 
chances. But in this matter society is not concerned, and 
cannot be concerned, unless a duty can be required where 
there is no ability to perform. 

To require all this of society, as within the range of prac- 
tical justice, and the discharge of her legitimate functions, 
when she has not a cent for the purpose, and cannot procure 
the means without forsaking the very fundamental laws 
and principles, to which she must ever stand pledged ; all 
this of society for the purpose of securing equal chances, 
and equal starting-points, to remove all diversities in the 
conditions of men, however caused, that society may not be 
branded with the charge of witnessing two men of equal 
merit, one in the ditch, and the other starting in life with 
ten thousand pounds ; all this, to equalize the chances of the 
Duke of Newcastle and one of his tenants, or those of the 
talented and enterprising Lawrence with those of one of his 
workmen; — to make all these demands of helpless and penni- 
less society, is neither humane nor just, nor consistent with 
the fundamental principles of American policy, nor required 
by anything but conformity to a vain, visionary, impractica- 
ble, and theoretical scheme of social reform. 

The author, in effect, calls us false in our attachment to 
American principles, for not contending for the abolition of 
hereditary property ; and calls for social equality. We go 
farther, and demand equality in every respect, so far as socie- 
ty is concerned ; for to this extent goeth the obligation of gov- 
ernment to us as citizens. But is the due weight of the obli- 
gation carried in the maxim, " all men are born free and 
equal," correctly estimated by him ? Construe this as you 
please, there are but two respects, in which we are equal ; 
1. As children of the same universal parent ; 2. As citizens 
of the same government. 

In the former relation, the requirements of God from each 
are universal, and the same ; the same equal laws are set to 
the conduct of men. The same reward for obedience, the 
same punishment for disobedience ; the same motives to vir- 
tue, the same ratio in distributing, its rewards. Here is n,o 

6 
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monopoly of the sources of virtue, no unequal privilege, no 
on unjust restraint, no requirement from each, that will not, 
on the whole, be found to bear with equal pressure on the in- 
terests of universal humanity. As subjects of such a gov- 
ernment, implied in the idea of religion, all are equal with- 
out immunity or privilege ; but in all else, as individuals, 
how different in their chances and capacities to rise as high 
or sink as low as they please, each enjoying the same equal 
laws. 

And what is the effect of this perfectly equal government 
on the characters of men ? Does it make them equally good ? 
Probably the differences in the moral condition of men under 
these perfectly just and equal laws, are hardly less striking 
than the inequality of worldly condition under human gov- 
ernment. 

Our government, in principle, professes to recognise no 
difference between men, considered simply as subjects. If, 
in practice, it be ever unequal in its favor to any, as citi- 
zens, and appear to forsake this principle of equality, we 
have a right to call for a justification, and require it to be 
shown, that the departure, in a particular case, was neces- 
sary, or required, upon the same reasons, that uphold the 
principle itself. 

And how stands the fact, in reference to our country 1 
We do not attempt to teach one of the professed leading 
representatives of the American system the wisdom and 
policy of our laws, or to justify all the fundamental meas- 
ures of government. But have we not a right to call upon 
the author to specify an instance of the adoption of pro- 
fessedly unequal measures, not explained by circumtances, 
nor attempted to be justified on principle 1 Hardly any meas- 
ure could be expected, (for it must have its portion of error,) 
to apportion with perfect equality its benefits and burdens to 
each citizen or every class of the community ; but its evils 
have always been attempted to be justified, and the obliga- 
tions of perfect equality on society discharged as nearly as 
possible. 

Has our government been partial in its protection ? Has 
it ever failed to nerve the arm of the weakest man with the 
strength of the community, in defence of his property and 
liberties ? Has it, to any individual, closed any of the ave- 
nues to fame, to fortune, to honorable distinction, in every 
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variety of situation, pursuit, and calling in life ? Have the 
sources of wealth and public honors been impaired, dimin- 
ished, or monopolized ? or are our prospects of success in 
all these respects fairer now than at any former period ? 
Has it, by unequal favor to one branch of industry, damp* 
ened the ardor of any other ? There may be some ap- 
parent cases of this ; but on close examination they will be 
found to rest on principle. An instance occurred, at an 
early period in our history, when Congress laid a duty 
of a few cents per pound on cotton imported into this 
country, with a view to encourage the growth of that 
commodity at the South. This aid enabled Southern planters 
to compete with foreign growers and importers in the north- 
ern market, and amounted to a tax, on the Northern man- 
ufacturers, paid to the Southern planters for their own 
exclusive good, equal to the difference in the price of their 
supplies before and after the duty was laid. This was an 
instance of unequal favor to the northern and southern in- 
terests, but pretended to be justified by the general utility 
of encouraging the home-growth of the commodity, which 
is sufficient to free the government from the charge of wil- 
ful deviation from the maxim of equal favor. For the same 
reasons, (and not merely for a tax to defray the expenses 
of government,) was laid a tax on English imported cloths. 
This was advancing the northern manufacturing interest, at 
the heavy expense of every other interest of the commu- 
nity ; for, with our very unequal advantages for manufac- 
tures, it required an enormous, and it may be an unnecessary, 
expense, to enable our home manufacturers to compete with 
the English in the market. So, in numerous instances, 
government has not, even so far as it was concerned, dealt 
equally with us as possessing each the right to sell and pur- 
chase of whom we please, in order to turn industry to the 
best possible account. But, in every instance, the deviation 
from the maxim of equality, was on principles admitted 
by the majority, which are sufficient to remove all imputa- 
tion of government's wilfully intending inequality. 

As respects privilege, in the sense of exclusive right to 
monopoly in any branch of industry or enterprise, or in the 
sense of inequality of rights, between the highest and low- 
est subject, this, I suppose, no one will pretend to say has 
an existence in this country. 
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We need not further vindicate the equality, wisdom, and 
justice of the fundamental measures of our government ; for 
our system of jurisprudence needs not our praise; and can 
suffer nothing from our censure. It should, however, be 
observed, that in one instance in our history, the author's sys- 
tem of equal distribution seems to have become obligatory on 
government ; and this from the peculiar circumstances of 
the case. I allude to the distribution of the surplus revenue. 
Without questioning here the wisdom and policy of the foreign 
or domestic regulations, ^which occasioned the existence of 
this fund, let it suffice to say, that government acquired 
its possession of it by an indirect tax on the people them- 
selves. What, then, were the obligations of government to 
each citizen, in reference to this money, and how could it 
discharge them ? Evidently, it could discharge them only 
by adopting something like the author's scheme ; and so, in 
fact, it did, in distributing the money in equal propor- 
tions to each of the states, that they might dispose of it to 
each of their citizens, on some equitable principle of dis- 
tributive justice. 

Thus our government, as far as concerns her, and is in her 
power, always treats us as equals ; and this end it endeav- 
ors to attain by the best methods it can devise. 

One more objection of the author, which is of great im- 
portance, deserves to be considered at some length ; and 
its refutation will tend to show the uniform, faithful, and 
consistent adherence of our government to its fundamental 
principles. 

Government is charged with inconsistency in its policy, 
for not going the length of its professed principle. For, 
says the author, " Why stop with hereditary property ? 
Why not have hereditary magistrates, hereditary professors, 
hereditary priests, hereditary legislators, hereditary gov- 
ernors, and an hereditary president ? Hereditary distinc- 
tion, that is, distinction founded on birth, once admitted as 
just in principle, we cannot see how you can consistently 
stop, without pushing it to its last consequences." Then 
he insists on the obligation of society to furnish equal 
chances ; which is a civil duty quite beyond our compre- 
hension. 

Now we deny that government does, in fact, strictly 
speaking, recognise any distinction founded on birth. Nor 
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need we say, that merit or demerit, from its very nature, is 
incapable of appropriation or bequest. And property/as 
we have seen, does not descend by virtue of birth, but by 
virtue of the right of property itself, and the owner's 
qualified right to appropriate it to any use, and to transfer 
to whom he pleases. True it is, that parental affection, 
which generally incites to its accumulation, dictates to whom 
the property shall descend, and in what proportions it shall 
be shared among the donees. These parental ties determine, 
usually, the intentions of the owner in reference to the dis- 
position of his possessions; and such intentions civil gov- 
ernment, under the above limitations, is bound to recognise 
and execute, when they are expressed ; and when not ex- 
pressed, nor clearly evidenced, the nearest possible approxi- 
mation should be made towards effecting his reasonably 
supposed intentions. And so government does, in se- 
curing the property to the heir, and to the next of kin. 
Such an appropriation, as above shown, does not, per se, 
amount to an injury to others, nor is it allowed to injure any 
one in its consequences. 

The author's analogy between hereditary property and 
hereditary magistracies, or titles of honor, is indeed above or 
below our comprehension, and stands but poorly the test of 
analysis ; for one of the things compared is not only wholly 
•wanting in what is essential to the other, but in every one 
of its incidents and qualities. Yet some point of coincidence 
would be required, in order to justify our regulating both 
by the same principles. Can civil authority be appropriated 
like property ; for instance, the executive, legislative, and 
judicial powers ? Certainly not. For with us it is an ad- 
mitted maxim, that the only fountain of civil authority is the 
people now living. They delegate it to their servants 
in such proportions as they please. This property, (if that 
be called its name,) cannot be held in severalty, like our 
estates ; nor can it confer such rights on the possessor. 
The people themselves, being unable to control posterity, 
and having but a life estate as joint tenants, those who hold 
of them can, of course, only be tenants at will, or at best for 
years. Such a precarious tenure, on which the servant of 
the public must hold his trust, affords a most effectual guard 
against the abuse of power. But the right of property im- 
plies the right to abuse it. 
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Again. All civil authority in the magistrate is delegat- 
ed ; it is also a personal trust. Now a personal trust can 
never be alienated, nor even executed, by an agent, much 
less can it be bequeathed; but an unlimited power of alien- 
ation is an inseparable incident to absolute ownership of 
property. The exercise of civil authority is a control over 
others ; but the dominion over property is confined to the 
subject-matter, without necessarily affecting the rights of 
others. And what is very important, the source of civil 
authority is necessarily limited; the people need but so 
many servants to exercise all the functions of government; 
and by consequence, the privilege, (if so it may be called,) 
of occupying public places of trust and honor, cannot be con- 
fined to any class of community, without, per £e, occasioning 
an injury to others ; for each must be allowed free and equal 
scope to attain whatever elevation or condition in life, his 
capacity and inclination may enable him to attain ; and no 
laudable object of ambition should be placed above the grasp 
of any citizen. Now these reasons do not apply in the case 
of hereditary property. The means of enriching one's self, 
so far from being diminished, are actually increased with 
the increase of riches. We confess, therefore, our inability to 
see the least analogy between the case of hereditary property 
and hereditary magistracy, or civil authority ; nor can we 
perceive the least reason in the world, why in consistency the 
American policy requires the same rules to be applied to 
both. We go farther ; for, from their opposite natures, the 
Same reasons why the adoption of one is obligatory on gov- 
ernment, are conclusive against the adoption of the other. 

What is here said of the civil magistrate, applies with 
redoubled force to all superintendents of education, and re- 
ligious functionaries. The American policy, therefore, in 
not making these distinctions hereditary, proceeds on the 
same foundations, that it does in guarding and upholding 
hereditary property. 

Again, the author says, (and we know not that the insti- 
tution can withstand his logic,) " hereditary property is either 
a privilege, or it is not." This is very true of everything. 
" If it is not a privilege, if it confers no social advantages 
on him who possesses it, then there can be no harm in seek- 
ing to abolish it ; for what we propose to abolish is declared 
to be valueless." Valueless ? By no means. Hereditary 
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property confers no privilege or social advantage, in the 
sense of unequal favor of government ; but it does confer 
all the advantages inherent in the right of property; and 
this prevents the thing which it is proposed to abolish from 
being valueless. Such reasoning can do but little honor to 
a professed logician. 

We cannot dismiss this subject without noticing an opin- 
ion entertained with great assurance by the author. It is a 
political dogma, that long shipwrecked English or Europe- 
an legislation. It arises in a great ignorance of the real 
sources of the production of wealth. It supposes, in the 
case of nations as well as individuals, that the success and 
prosperity of the one hangs on the precarious tenure of hu- 
miliating and impoverishing the other. But this opinion 
has long since passed away, and now forms no ingredient 
in the policy of any enlightened nation. We were, there- 
fore, not a little surprised at finding an individual, who 
professes not only to be up with the age, but even ahead of 
it in his doctrines, assert an opinion to the following effect; 
" Under the present constitution of property," says the au- 
thor, " we have shown, when treating of the condition of the 
proletaries, that the individuals from this class rise only by 
using the class itself as the lever of their elevation ; conse- 
quently, all individuals of the class cannot possibly rise." 

Now, to show that the elevation of one individual does 
not involve the humiliation of another, or that the property 
of one community is not the necessary condition of the 
wealth of another, is neither consistent with our limits, 
nor, indeed, needed. For it is the triumph of modern 
times, and the future hope of commerce, that these facts 
have been admitted, on all hands, for about a century. 
They have been repeatedly verified in the practice of 
every country, and clearly pointed out and illustrated by 
many, who have written on the science of production. 

We will, therefore, simply state the fact, but regret 
the necessity of doing it to a modern popular leader, 
that there is nothing in the source, production, and real 
nature of wealth, as at present constituted, to prevent the 
possiblity, and, (but for other causes inherent in the diver- 
sities of capacities and natural and acquired advantages,) 
even a high degree of probability, of each individual in our 
community honestly accumulating the present value of one 
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hundred thousand dollars. Tlijs would be perfectly consist- 
ent with the nature of wealth, as at present constituted, but 
highly improbable, from other reasons. The commercial world, 
at present, does not require to be admonished of the folly of 
different nations attempting to enrich themselves by plun- 
dering each other. On the contrary, sad experience has 
taught them to rest their hopes in mutually advancing each 
other's welfare. It is universally admitted, that England, 
for instance, has profited immensely by the independence 
and prosperity of America ; and that the surest road to 
wealth for each nation is, to begin by enlightening the pol- 
icy and encouraging the wealth and prosperity of all its 
commercial neighbors. And, to apply the same reasoning to 
the case of the different classes of the community. If, at this 
day, we were required to devise the best possible method to 
elevate and enrich still more the capitalists, we would, sure- 
ly, endeavor to do it, by a plan to elevate and enrich the 
proletaries ; so mutual is the welfare and prosperity of all 
classes of the community. The relative proportion contribut- 
ed by each individual in the service of production, by virtue 
of his natural or acquired advantages, and consequently the 
comparative amounts of their respective claims to the pro- 
ceeds, are matters evidently but poorly understood by the 
author; for his language on this subject seems to indicate 
his assent to political maxims, that have long been explod- 
ed ; and to give a sanction to doctrines, that have been for 
half a century retreating before the advance of the science 
of political economy. The idea that some one must ulti- 
mately be cheated in every useful transaction between man 
and man, has had but little other effect than to make indi- 
viduals watchful, and suspicious of each other, and to im- 
pose restraints on the freedom of commercial intercourse, 
by which wealth might be indefinitely increased, and the 
wants of all the better provided for. But a little knowledge 
of the true sources of wealth, especially of production and 
commerce, or exchange of commodities differing in kind, 
removes most of the apparently startling objections, which 
are so zealously urged as opposing the interests of the la- 
borer. Such knowledge would enable us to perceive, that 
the natural result of every useful enterprise, in which indi- 
viduals or communities engage, is to benefit all the parties 
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concerned. And no useful enterprise necessarily implies 
any injury to any one. 

The last subject of the author's complaint, which we shall 
notice, is the striking fact, that " the number of the prole- 
taries is everywhere on the increase ; " and this, with al- 
most everything else, is set down to the account of the 
present constitution of property. But the real cause of this 
is discovered to us by the knowledge of a science, of which 
we ought not to suspect the author to be ignorant. We 
mean, (if such the settled and admitted doctrines of many 
that have investigated the subject, may be called,) the 
science of population. This science has demonstrated, as 
fundamental facts, verified by experience, that population 
will always keep pace with the means of subsistence ; and 
that the tendency to propagate is far greater in the lower 
than in the upper classes ; and this for various reasons. 

1. The ideas entertained in the upper and lower classes 
of what is necessary to the comfortable subsistence or support 
of a family, are very different. This circumstance greatly 
affects the comparative frequency of marriages, in the two 
classes, and the consequent propagation of numbers in 
each. 

2. In almost every instance of marriage in the upper class- 
es, there is required a rare combination of circumstances; — 
for instance, comparative equality of condition, fame, fortune, 
and a thousand artificial distinctions ; and all the means of 
offspring realizing their lofty notions of life. Marriage is here 
regarded, in practice, as a matter of expediency, a union of 
fortunes and judicious settlements ; and by consequence, it is 
often postponed till that period of life when the passions lose 
much of their influence, and all the romance of life is passed 
away; though there may be some instances, as all should 
be, where it is induced by nothing but the substantial merits 
and personal qualifications of the parties. And in such in- 
stances, the domestic relations are productive of as much 
happiness, and the parties are usually as faithful, as they are 
in the humbler walks of life. 

Now none of these considerations affect marriages in the 
lower classes, where the supposed necessary requisites con- 
sist merely of the means of subsistence ; and where one 
dollar per day answers well enough for the support of hus- 
band, wife, and some half dozen pledges of affection ; whose 
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